
Minutes of the Regular Meeting of the 

Board of Adjustment

Tuesday, February 24, 2009

1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m.

ROLL CALL

Present:
Stephen Webber, Chairman
Bob Cameron, Seated Alternate

Mary Ann Dotson
Werner Maringer
Nancy McNary
Fred Noble, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Shannon Baldwin, Community Development Director
Mike Egan, Legal Counsel


Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Harvey Jacques

Vicki Smith, Alternate

APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Ms. McNary seconded the motion and all were in favor.
APPROVAL OF THE MINUTES

Mr. Cameron made a motion seconded by Ms. Dotson to approve the minutes of the January 27, 2009 meeting. The motion passed unanimously. 

NEW BUSINESS
Chairman Webber informed the rest of the Board that Harvey Jacques has resigned his position on the Board of Adjustment. He asked the alternate members present to inform Commissioner Hyatt if they are interested in becoming a regular member. Town Council will appoint someone to complete Mr. Jacques term at a later date.
Mr. Maringer accepted the position of vice-chair, which he was elected to during his absence at the previous meeting.

HEARINGS

(A)  ZV-09-01, a request from Wyndham Vacation Resorts to increase the maximum sign size of 40 square feet as required by Section 92.157 (C) (2) of the Lake Lure Zoning Regulations to 45 square feet, for a variance of 5 square feet. The property (Tax PIN 1616509) is located on Whitney Boulevard, Lake Lure, North Carolina.
Chairman Webber read the request into the record. The following people were sworn in:

Mr. Baldwin

Donna McElrath, representing Wyndham Vacation Resorts

Ray Moreland, a concerned citizen

Marylyn Brucksch, a concerned citizen
Ms. Spicer gave a brief overview of the case. She stated Wyndham Vacation Resorts (WVR) began replacing their many signs in Rumbling Bald Resort to change the name on the signs from Fairfield to Wyndham. When the Town became aware that this work was being done, WVR was notified that sign permits were needed to change the signs. By this time the work was complete, and sign permits were applied for after the signs were installed. Upon reviewing the sign permit application for the sign in question, it was determined it is not in compliance with the regulations and the permit was denied. WVR then decided to apply for a variance for the sign.

 Ms. McElrath addressed the Board and stated she is the area manager for WVR. She testified she has been employed by WVR for 25 years and has in fact worked in the Lake Lure community since 1984. Ms. McElrath acknowledged that the signs were replaced without the proper permits in error. According to her, Mike Duncan, a previous employee of WVR, was in charge of the sign changing project, and she was told the Town had informed Mr. Duncan sign permits were not needed. Once they were notified the permits were in fact needed, Mr. Duncan’s office applied for the permits. Ms. McElrath stated the sign in question gives necessary direction to passing motorists and people in the community. 
Chairman Webber pointed out that the picture of the previous sign included in the Board’s packet appears smaller than the new sign. Ms. McElrath responded it was her understanding the new sign was ordered to be the same size as the sign it was replacing. Mr. Maringer reiterated that the sign face of the new sign does indeed appear larger than the previous sign face. Ms. McElrath again stated it was her understanding the new sign is supposed to be the same size as the old sign. She testified that the previous sign was in place for fifteen years or more. Ms. Dotson asked, if the previous sign was larger than the regulations allowed, was there any evidence of a variance having previously being granted. Ms. McElrath responded there was no existing variance to her knowledge. 

Ms. McNary asked if there were any extraordinary or exceptional conditions pertaining to this particular piece of property because of its size, shape or topography that are not applicable to other lands in the same district. Ms. McElrath responded there are not. Ms. McNary then asked if the sign contractor had been asked if he was aware of the Town’s sign regulations and if he had obtained permits. Ms. McElrath responded it was her understanding the sign contractor was asked these questions, but again pointed out that Mr. Duncan was the employee in charge of this project, not her. Chairman Webber pointed out that the variance application states the applicant was misinformed about the need for permits. He asked who was misinformed. Ms. McElrath stated Mr. Duncan told her someone with the Town told him sign permits were not needed to replace the existing sign. Chairman Webber responded this is hearsay since Mr. Duncan is not present to testify to that.
Chairman Webber asked if Rumbling Bald Resort, where the sign is located, is a resort containing seventy-five acres or more. Ms. McElrath replied it is. Chairman Webber pointed out that this sign would qualify as a resort sign and due to its nature would be a resort information sign. Ms. Spicer pointed out that resort information signs, per the regulations, only convey information relative to rules of conduct, resort protocol, directives, warnings, or caution. She clarified that the sign in question was determined by staff to be a resort direction sign. After a brief discussion, the Board agreed the sign meets the definition of a resort direction sign. 

Chairman Webber asked why this sign is needed when there is another sign at the intersection of Buffalo Creek Road and Whitney Boulevard less than 100’ away with the same information. Ms. McElrath responded this sign confirms to travelers that have turned onto Whitney Boulevard that they are going in the right direction. She testified this area is dark at night and people unfamiliar with the roads need the additional information. 
Mr. Moreland addressed the Board and stated he has lived in the area since 1993. He informed the Board there were no more than a handful of signs in this vicinity when he first moved there, but now there are fourteen monument type signs, ten of which belong to and advertise WVR. He pointed out that the name of the community is Rumbling Bald Resort, but there are several sub-communities that exist inside the resort. Mr. Moreland mentioned there are visitor’s centers located in the resort that have maps if visitors need them to find their way around. He confirmed there is in fact another sign very close to this one that conveys the same information, and pointed out that the sign is illuminated at night. He stated there is also a sign just past the one in question that was installed by Rumbling Bald Resort and conveys much of the same information while still conforming to Town regulations. Mr. Moreland stated more signs only confuse visitors and stated this area is in fact well lit at night. Mr. Moreland testified the member services office and realty office advertised on one side of the sign are no longer in business. Ms. McElrath cross-examined Mr. Moreland and asked if he felt the sign was a good thing due to the problems people have had in the past finding there way around. Mr. Moreland responded that the area was not as dense in the past and pointed out that the Apple Valley Market, which is located just past this sign, is now open until 11:00 p.m. He stated he feels this sign is unnecessary due to the other signs in the area.
Ms. Dotson asked if the same information could be conveyed on a conforming sign. Mr. Moreland pointed out that Rumbling Bald Resort was able to do this. Mr. Maringer asked Mr. Moreland if the sign face of the new sign being considered for a variance is larger than the sign face of the previous sign. Mr. Moreland testified that the new sign is in fact larger than the previous sign. 

Ms. Brucksch testified she has been a member of the community since 1988. She also stated the sign repeats information that is already available on other signs. She also pointed out that the Apple Valley Market was not advertised on the previous sign as it is on the new sign, which probably accounts for the increase in size. 

Mr. Baldwin stated he has only spoken to Mr. Duncan on two occasions, once in 2005 and then again in 2008 to inform him that sign permits were needed for the signs that had been installed. He reported the previous Zoning Administrator Teresa Reed left the Town in June of 2008, and he did not know whether she spoke to Mr. Duncan or not. Ms. Spicer testified she had not spoken to Mr. Duncan about whether permits were needed prior to the signs being installed. 
There was no further testimony, so Chairman Webber closed the public hearing. 

Ms. McNary read the following information from section 92.147 of the Zoning Regulations:

“It shall be the purpose of this subchapter to promote the safety, health, peace, dignity and general welfare of the people and the town in a manner consistent with the unique natural beauty that distinguishes the town through the regulation of the posting, displaying, erection, use and maintenance of signs. Further, it is recognized that the standards and regulations for signs will address the following purposes: (Amended 11-18-03) 

(C)
Provide signs which are in scale and appropriate to the planned character and development in each zoning district.

(E)
Prevent the visual clutter of signage which distracts from business and conflicts with legitimate informational signage and signage which is essential for public health and safety.”

Mr. Maringer moved, with regard to case number ZV-09-01 for a variance from Section 92.157 (C)(2) of the Zoning Regulations, that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Ms. McNary seconded the motion. In discussion, Mr. Maringer agreed with what Ms. McNary had read about the regulations and pointed out that none of the findings had been met. The Board voted unanimously against the motion and the variance was denied.
Chairman Webber advised Ms. McElrath that WVR can appeal the case to Rutherford County Superior Court within thirty days of receiving the written decision of the Board. He further stated his justification for voting against the variance was due to the fact that the situation could have been avoided and he feels the applicant had sufficient knowledge of the Town’s regulations. He also stated he feels the new sign is larger than the previous sign and the information is a duplicate of information already available on other signs in the area.

(B) ZV-09-02, a request from Wyndham Vacation Resorts to allow a sign with moving lights as prohibited by section 92.156 (F) of the Lake Lure Zoning Regulations. The property (Tax PIN 1622785) is located at 761 Buffalo Creek Road, Lake Lure, North Carolina.

Chairman Webber stated staff has asked that the agenda be changed to reflect that WVR is no longer seeking a variance for the sign referenced in ZV-09-02 and is now appealing the zoning administrator’s determination that the sign in question has moving, flashing, or animated lights. This request was included in the Board’s packet as ZA-09-01.
(B) ZA-09-01, a request from Wyndham Vacation Resorts to appeal the determination of the zoning administrator.

The following people were sworn in:

Mr. Baldwin

Chris Braund, Town Manager 

Ms. McElrath

Mr. Moreland

Ms. Spicer 
Ms. Spicer informed the Board that, after the public hearing for ZV-09-02 had been advertised, Mr. Egan advised staff the nature of the request would need to be changed. Mr. Egan clarified that once he was notified of the variance request, he felt the request constituted a use variance and would therefore not be allowed. He stated if staff has determined the sign is prohibited by the regulations the applicant would need to appeal that determination if they feel the sign does not have moving, flashing or animated lights. Ms. Spicer stated the sign permit was denied by Mr. Baldwin due to the fact that it is prohibited by section 92.156 (F) of the Zoning Regulations. She stated the applicant contends the sign does not have moving, flashing, or animated lights, but is simply a changeable copy sign. Mr. Egan advised no variance would be needed if the Board determines it is a changeable copy sign. 

Mr. Baldwin provided the Board with a brief history of the sign in question. He stated a picture of the sign he originally permitted in 2005 was included in the Board’s packet. He testified that in 2005 the original sign was allowed only after he informed Mr. Duncan in a conversation that the sign could not contain any moving, flashing or animated lights. He stated he made it clear to Mr. Duncan at the time that the wording on the sign could be changed, but if the words scrolled across the electronic board it would be considered moving lights. Mr. Baldwin agreed the timing of the changing words on the sign was never clearly conveyed, but stated he was very clear the words could not scroll. He informed Mr. Duncan at the time the permit for the latest sign was received in October 2008 that, due to the way the sign had been used in the past, the sign was prohibited because it used moving, flashing, or animated lights. Mr. Baldwin stated he advised Mr. Duncan at that time to request a variance to get clarification from the Board of Adjustment on how often the message could change without it being considered a prohibited sign, but Mr. Egan then advised him that would be considered a use variance.
Mr. Cameron asked Mr. Baldwin what would be an acceptable interval between changing messages on the electronic sign. Mr. Baldwin replied it is a matter of interpretation. In his opinion, if the wording is not in motion it is a changeable copy sign. Mr. Cameron pointed out that the sign in question is programmable, and could be programmed to not have a scrolling message. 

Chairman Webber stated he watched the sign for quite some time earlier in the day. He testified that, while the message did not scroll, it did have flashing lights by his determination. He asked Mr. Baldwin if he had personally seen the message scroll. He responded that he had not personally seen it scroll. Ms. McNary asked Mr. Baldwin if he was confident he clearly conveyed to Mr. Duncan when the previous sign was permitted what was allowed. Mr. Baldwin responded that he was. Ms. McNary read the definition for a changeable copy sign in the regulations. She stated she feels the sign has flashing lights due to the fact that the lights for the message go on and off. Chairman Webber stated he doesn’t feel it is a changeable copy sign due to the definition. Ms. Dotson stated the intent to prohibit these signs was due to the distraction they cause to passing motorists.
Ms. McElrath addressed the Board and reminded that the original sign was permitted in 2005. She pointed out that the electronic portion of the sign had not changed, only the portion of the sign above the electronic message board. She testified that the message does not move, only the words change. She did agree that the sign has the capability to have a scrolling message as well as other effects. Chairman Webber asked if the message has ever scrolled. Ms. McElrath responded it had not as far as she knows. Mr. Baldwin pointed out that a letter from Mr. Duncan included with the 2005 sign permit asked for a revolving message board; however, he conveyed to Mr. Duncan at the time this would not be allowed and the permit was issued to allow a changing message board. Chairman Webber asked if he had stipulated this in writing. Mr. Baldwin responded he had not. 

Ms. Spicer distributed a copy of SP-05-01, the original sign permit, and Chairman Webber entered it as exhibit A. 

Mr. Braund, testifying as a homeowner who lives in the neighborhood, stated that, while the sign has the technology to create many effects with the transition of a message, he has not personally seen any special effects used on the sign other than the changing of the message. Ms. Dotson asked if the nature of the use of the sign has changed since the original sign permit was issued in 2005. Mr. Braund responded there were none that he was aware of. 
Mr. Moreland addressed the Board and stated he had observed the sign at 12:00 p.m. that day. He stated the following message flashed on the electronic portion of the sign one word at a time: “Welcome”, “To”, “Wyndham”, “at”. He stated the word “Fairfield” then flashed up one letter at a time. This was then followed by the time and then the current temperature. He stated the message of the sign has the appearance of movement to a passing motorist. He also pointed out that the sign is located in front of a now vacant building. He stated the sign lights up this message during all hours of the day and night, and he feels it is a safety hazard because it is a distraction to passing motorists.

Mr. Maringer asked if the Board’s decision will set a precedent. Mr. Egan replied that, while the facts will be based on this case, it could set a precedent on how these signs are permitted in the future. 

Chairman Webber clarified that the Board has to determine whether the sign falls under the scope of section 92.157 (F) of the Zoning Regulations. There was no further testimony, so the public hearing was closed. 

Ms. McNary moved, with regard to case number ZA-09-01, that the Board reverse the decision of the Zoning Administrator and that the sign in question is not a sign which contains any moving, flashing, animated lights, visible moving or movable parts, or giving the appearance of animation. Mr. Maringer seconded the motion. The Board unanimously voted against the motion and the appeal was denied.
Chairman Webber informed Ms. McElrath that the Board feels the Zoning Administrator’s determination was accurate and advised that the Board’s decision could be appealed to Rutherford County Superior Court within thirty days of receiving the written ruling. Mr. Egan advised Ms. McElrath that WVR could also petition the Town for a text amendment.
OLD BUSINESS

None

ADJOURNMENT

Mr. Maringer made a motion seconded by Ms. Dotson to adjourn the meeting. The motion passed unanimously.

The meeting was adjourned at 3:02 p.m. The next regular meeting is scheduled for Tuesday, March 24, 2009 at 1:00 p.m.
ATTEST







____________________________________







Stephen M. Webber, Chair

____________________________________

Sheila Spicer, Recording Secretary
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